IN THE CIRCUIT COURT
OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
WENDY BETTS, DONNA REUTER, and TIFFANY
KELLY, individually and on behalf of others similarly
situated,
Plaintiffs,

CASE NO. CL 01-0320 AI

vs.
MCKENZIE CHECK ADVANCE
OF FLORIDA, LLC, d/b/a NATIONAL CASH
ADVANCE; STEVE A. MCKENZIE; BRENDA G.
MCKENZIE; and unknown entities and individuals,
Defendants.

DONNA REUTER and GERALD BETTS,
individually and on behalf of others similarly situated,
Plaintiffs,
CASE NO. 2004 CA 008164 MB

vs.
ADVANCE AMERICA, CASH ADVANCE
CENTERS OF FLORIDA, INC., a Florida
Corporation; ADVANCE AMERICA, CASH
ADVANCE CENTERS, INC., a Delaware
Corporation; STEVE A. MCKENZIE; BRENDA
MCKENZIE; GEORGE D. JOHNSON, JR; WILLIAM
W. WEBSTER, IV; JAMES W. WHATLEY; DAVID
GALLEN; MONICA L. ALLEY; AND WAYNE W.
HALL,
Defendants.

CLASS ACTION SETTLEMENT AGREEMENT
This class action settlement agreement (“Agreement” or “Settlement Agreement”) is
entered into as of October 6, 2017, by and among Wendy Betts and Gerald Betts (“Plaintiffs” or
“Class Representatives”), individually and on behalf of the respective class of persons they
represent (the “Settlement Class,” defined below), and McKenzie Check Advance of Florida,

LLC, d/b/a National Cash Advance; Advance America, Cash Advance Centers of Florida, Inc.;
and Advance America, Cash Advance Centers, Inc. (“Defendants”) (the Class Representatives
and Defendants1 are collectively referred to as the “Parties”). This Settlement Agreement is
intended by the Parties to fully, finally, and forever resolve, discharge, and settle the Released
Claims (defined below), upon and subject to the terms and conditions of the Agreement, and
subject to the final approval of the Court.
RECITALS
A.

On January 11, 2001, Wendy Betts and Donna Reuter filed a putative class action

complaint against McKenzie Check Advance of Florida, LLC, d/b/a National Cash Advance et
al., in the Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida,
captioned Wendy Betts and Donna Reuter, individually and on behalf of other similarly situated
v. McKenzie Check Advance of Florida, LLC, d/b/a National Cash Advance, Steve A. McKenzie,
Brenda G. McKenzie and unknown entities and individuals, No. CL 01-0320 AI2 (the “MCA
Litigation”), alleging that the defendants in the MCA Litigation charged and collected usurious
rates of interest on consumer loans in violation of Florida’s Usury Statute, Chapter 687 Florida
Statutes, among other claims. After more than fifteen years of contentious litigation at the trial

1

The Action, as herein defined, includes individual defendants, specifically Steve A. McKenzie;
Brenda McKenzie a/k/a Brenda McKenzie Lawson a/k/a Brenda G. McKenzie a/k/a Brenda
Lawson a/k/a Brenda G. Lawson (hereinafter "Brenda McKenzie Lawson"); George D. Johnson,
Jr; William W. Webster, IV; James W. Whatley; David Gallen; Monica L. Alley; and Wayne W.
Hall. These individuals are included among the Released Parties and will be dismissed with
prejudice from the Action pursuant to the terms of this Agreement.

2

Tiffany Kelly was added to the MCA Litigation as a plaintiff in 2007. Both Ms. Kelly and Ms.
Reuter signed McKenzie Check Advance check cashing agreements that contained arbitration
provisions and have been referred to individual arbitration. Their claims are not included in this
Settlement Agreement. The Parties intend to resolve Ms. Kelly and Ms. Reuter’s claims on an
individual basis separate and apart from the Agreement.
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and appellate courts, the Honorable Meenu Sasser certified the putative class in the MCA
Litigation and appointed Wendy Betts as the class representative and her attorneys as class
counsel by an Order dated February 11, 2016 (the “MCA Class”).3 Wendy Betts therefore enters
this Settlement Agreement individually and on behalf of the certified MCA Class.
B.

On August 19, 2004, Donna Reuter4 and Gerald Betts filed a putative class action

complaint against Advance America, Cash Advance Centers of Florida, Inc. et al. in the Circuit
Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida, captioned Donna
Reuter and Gerald Betts, individually and on behalf of others similarly situated v. Advance
America, Cash Advance Centers of Florida, Inc., a Florida Corporation; Advance America,
Cash Advance Centers, Inc., a Delaware Corporation; Steve A. McKenzie; Brenda McKenzie;
George D. Johnson, Jr; William W. Webster, IV; James W. Whatley; David Gallen; Monica L.
Alley; and Wayne W. Hall, No. 2004 CA 008164 MB (the “AA Litigation”), alleging that the
defendants in the AA Litigation charged and collected usurious rates of interest on consumer
loans in violation of Florida’s Usury Statute, Chapter 687 Florida Statutes, among other claims.
Gerald Betts has moved for class certification, but the case has not yet advanced to a hearing on
the motion so his class has not been certified. Gerald Betts therefore enters this Settlement
Agreement individually and on behalf of the putative class he has sought to represent in the AA
Litigation.

3

On February 11, 2016, the Court certified the MCA Class in the MCA Litigation. The MCA
Class is different from the Settlement Class referenced in this Agreement.

4

Ms. Reuter also signed Advance America check cashing agreements that contained arbitration
provisions and a motion was filed to compel arbitration of her claims but said motion has not yet
been resolved. Her claims are not included in this Settlement Agreement. The Parties intend to
resolve Ms. Reuter’s claims on an individual basis separate and apart from the Agreement.
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C.

On March 30 and May 8, 2017, the Parties participated in mediation with

experienced mediator Jay M. Cohen (the “Mediator”) and reached an agreement on the material
terms of a class settlement to resolve both the MCA Litigation and the AA Litigation (hereinafter
collectively “the Action”).
D.

Defendants at all times have denied and continue to deny any wrongdoing

whatsoever and have denied and continue to deny that they violated Florida lending laws or other
laws, or committed any other wrongful act or violation of law or are liable in any way to
Plaintiffs or the putative Settlement Class. Nonetheless, Defendants and their counsel recognize
and acknowledge the expense, time, and risk associated with continued defense of the Action
through dispositive motions, class certification in the AA Litigation, trial, and any subsequent
appeals.
E.

Plaintiffs believe that the claims asserted in the Action have merit. Nonetheless,

Plaintiffs and their counsel recognize and acknowledge the expense, time, and risk associated
with continued prosecution of the Action against Defendants through dispositive motions, class
certification in the AA Litigation, trial, and any subsequent appeals. Plaintiffs and Plaintiffs’
counsel also have taken into account the uncertainty, difficulties, and delays inherent in
litigation, especially in complex actions. Therefore, Plaintiffs and Plaintiffs’ counsel believe that
it is desirable that the Released Claims be fully and finally compromised, settled, dismissed with
prejudice, and barred pursuant to the terms set forth herein. Based on their evaluation, which has
been confirmed by review of Defendants’ transaction data and affidavits of Defendants'
employees, Plaintiffs and Plaintiffs’ counsel have concluded that the terms and conditions of this
Agreement are fair, reasonable, and adequate for the Settlement Class, and that it is in the best
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interests of the Settlement Class to settle the Released Claims pursuant to the terms and
provisions of this Agreement.
F.

The Parties agree that the Action was resolved in good faith, following

arm’s-length bargaining presided over by the Mediator.
NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED by and among
the Parties, by and through their undersigned respective counsel, subject to final approval by the
Court after a hearing or hearings as provided for in this Settlement Agreement, and in
consideration of the benefits flowing from the Settlement Agreement set forth herein, that the
Action and the Released Claims shall be finally and fully compromised, settled, and released,
and the Action shall be dismissed with prejudice, upon and subject to the terms and conditions of
this Agreement.
AGREEMENT
1.

DEFINITIONS
As used in this Settlement Agreement, the following terms have the meanings specified

below:
1.1

The “Action” means Wendy Betts et al. v. McKenzie Check Advance of Florida,

LLC, et al., No. CL 01-0320-AI (the “MCA Litigation”) and Donna Reuter and Gerald Betts v.
Advance America, Cash Advance Centers of Florida, Inc. et al., No. 2004 CA 008164 MB (the
“AA Litigation”) collectively, which are to be consolidated, as outlined in Paragraphs 6.1
through 6.4, solely for purposes of the Settlement.
1.2

“Claim Deadline” means the date by which a written claim must be postmarked,

which shall be no later than one hundred twenty (120) calendar days after entry of the
Preliminary Approval Order, or such other date as may be ordered by the Court, which deadline
shall be posted to the Settlement Website listed in Paragraph 4.3(b).
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1.3

“Claim Form” means the claim form that is to be provided to the Settlement

Class, as defined herein, in accordance with this Agreement and substantially in the form of
Exhibit 1 hereto or in such form as may be ordered by the Court.
1.4

“Class Counsel” means:

E. Clayton Yates
E. CLAYTON YATES, P.A.
201 South Second St. Suite 208
Fort Pierce, FL 34950
Tel: 772-465-7990
clay@yateslawfla.com

Richard A. Fisher
RICHARD FISHER LAW OFFICE
1008 Tasso Road NE
Cleveland, TN 37323
Tel: 423-479-7009
richardfisher4@cs.com

Sean Estes
JAMES HOYER, P.A.
2801 W. Busch Blvd., Suite 200
Tampa, FL 33618
Tel: 813-397-2300
sestes@jameshoyer.com

Diana Martin
Theodore J. Leopold
COHEN MILSTEIN SELLERS & TOLL PLLC
2925 PGA Boulevard, Suite 200
Palm Beach Gardens, FL 33410
Tel: 561-515-1400
dmartin@cohenmilstein.corn
tleopold@cohenmilstein.corn

F. Paul Bland, Jr.
PUBLIC JUSTICE
1620 L Street, NW, Suite 630
Washington, DC 20036
Tel: 202-797-8600
pbland@publicjustice.net

1.5

“Class List” means and includes each and every individual identified by Class

Counsel and Defendants for the Settlement Class as a result of the confirmatory discovery
process discussed in Section 9.3, below. The data shall include, to the extent available from
Defendants’ records, names, transaction information, social security numbers, last known
addresses, and telephone numbers.
1.6

“Class Representatives” or “Plaintiffs” means Wendy Betts, with respect to the

MCA Litigation, and Gerald Betts, with respect to the AA Litigation.
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1.7

“Court” means the Circuit Court of the Fifteenth Judicial Circuit in and for Palm

Beach County, Florida where the parties will request the cases be consolidated for settlement
purposes pursuant to Section 6, below.
1.8

“Defendants” means McKenzie Check Advance of Florida, LLC d/b/a National

Cash Advance; Advance America, Cash Advance Centers of Florida, Inc. and Advance America,
Cash Advance Centers, Inc.5
1.9

“Defendants’ Counsel” means:

Lewis S. Wiener
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, N.W.
Suite 700
Washington, DC 20001
Phone: 202.383.0140
lewiswiener@eversheds-sutherland.com
1.10

Lawrence P. Rochefort
AKERMAN LLP
777 South Flagler Drive
Suite 1100 West Tower
West Palm Beach, FL 33401
Phone: 561.653.5000
lawrence.rochefort@akerman.com

“Effective Date” means the later of the date one (1) business day after which

(a)all of the conditions precedent specified in Paragraph 9.1 have been satisfied; and either (b)
the date upon which the time expires for filing or noticing any appeal of the Court’s Final
Approval Order and Judgment; or (c) if there is an appeal or appeals, other than an appeal or
appeals solely with respect to the Fee Award, the date of final dismissal or completion – in a
manner that finally affirms and leaves in place the Final Approval Order and Judgment.
1.11

“Fee Award” means the amount of attorney’s fees awarded by the Court to Class

Counsel.
1.12

“Final Approval Hearing” means the hearing before the Court where the Parties

will request that the Court enter the Final Approval Order and Judgment, approve the Settlement
Agreement, and approve the Fee Award and the incentive awards to the Class Representatives.
5

See footnote 1.
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1.13

“Final Approval Order and Judgment” means a document substantially in the

form of Exhibit 2 or in such form as may be ordered by the Court, to be entered by the Court
following the Final Approval Hearing which, among other things, dismisses the Action with
prejudice.
1.14

“Notice” means the notice of the MCA Litigation and the AA Litigation, this

Settlement Agreement, and the Final Approval Hearing, which is to be provided to the
Settlement Class in accordance with this Agreement and substantially in the form of Exhibit 3
hereto, or in such form as may be ordered by the Court.
1.15

“Notice Plan” means the plan, as set forth in Paragraph 4.3 and as executed and

administered by Class Counsel or their designee and the Settlement Administrator, for
disseminating notice to members of the Settlement Class of relevant terms of the Settlement
Agreement and of the Final Approval Hearing.
1.16

“Objection/Exclusion Deadline” means the date by which (1) a written objection

to this Settlement Agreement or (2) a request for exclusion (opt-out) must be postmarked, which
shall be no later than sixty (60) calendar days after entry of the Preliminary Approval Order, or
such other date as may be ordered by the Court, which deadline shall be posted to the Settlement
Website listed in Paragraph 4.3(b).
1.17

“Preliminary Approval Order” means the document substantially in the form of

Exhibit 4 or such other order as may be entered by the Court for purposes of preliminarily
approving the Settlement Agreement, certifying the Settlement Class solely for settlement
purposes, and approving the form of the Notice and the Notice Plan.
1.18

“Released Claims” means as of the Effective Date, the Releasing Parties, as

herein defined, release and forever discharge the Released Parties, as herein defined, of and from
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all claims, demands, causes of actions, suits, damages, fees (including attorney’s fees), and
expenses arising out of any transactions for the advancement or lending of monies in Florida
prior to October 1, 2001, including, without limitation, any deferred presentment transactions
entered into by any of the Defendants with any of the Releasing Parties prior to the date of this
Settlement Agreement. A deferred presentment transaction is any agreement whereby one of the
Defendants agreed to hold a customer’s check for a short period of time (e.g., two weeks) in
exchange for a fee.
1.19

“Released Parties” means (a) McKenzie Check Advance of Florida, LLC d/b/a

National Cash Advance; Advance America, Cash Advance Centers of Florida, Inc.; Advance
America, Cash Advance Centers of Florida, LLC; and Advance America, Cash Advance Centers,
Inc. and all of their predecessors, successors, subsidiaries, affiliates, parents, related entities and
managers and all of their present, former or subsequent respective officers, directors, members,
principals, insurers, insureds, representatives, employees, shareholders, agents, attorneys, and
assigns or anyone working on their behalf, and (b) all individuals ever named as a defendant in
either the MCA Litigation or AA Litigation, including but not limited to Steve A. McKenzie;
Brenda McKenzie Lawson; George D. Johnson, Jr; William W. Webster, IV; James W. Whatley;
David Gallen; Monica L. Allie; and Wayne W. Hall, and all of their predecessors, successors,
heirs, estates, insurers, representatives, agents, attorneys, and assigns or anyone working on their
behalf.
1.20

“Releasing Parties” means (a) the respective Class Representatives; and (b)

Settlement Class Members who do not otherwise timely opt out or otherwise request exclusion
from the Settlement Class (whether or not such Settlement Class Members actually submit
claims) and their respective present, former or subsequent assigns, heirs, successors,

9

predecessors, parents, subsidiaries, officers, directors, shareholders, members, managers,
partners, principals, representatives, agents, employees and anyone working on their behalf.
1.21

“Settlement” means the settlement contemplated by this Agreement.

1.22

“Settlement Administration Expenses” means the expenses incurred by the

Settlement Administrator and Julie Boyd, a designee of Class Counsel, in locating Class
Members, providing Notice, and mailing checks for Settlement Class Members. Settlement
Administration Expenses shall be paid exclusively from the Settlement Fund.
1.23

“Settlement Administrator” means BrownGreer PLC in association with Julie

Boyd, a designee of Class Counsel.
1.24

“Settlement Class” means all persons on the Class List who entered into a

deferred presentment transaction with any of the Defendants before March 12, 1999, which is the
date on which Defendants confirm they implemented agreements that included arbitration
provisions. Settlement Class specifically excludes persons who signed an agreement with a
Defendant on or after March 12, 1999 containing an arbitration provision with the same
Defendant with whom they had previously entered into a transaction or transactions.
1.25

“Settlement Class Member” means any individual or entity who is included

within the definition of the Settlement Class, and who has not submitted a valid request for
exclusion.
1.26

“Settlement Class Recovery” means the amount of the Settlement Fund

available for distribution to the Settlement Class Member claimants, after payment of Settlement
Administration Expenses, the Fee Award to Class Counsel, Class Counsel’s costs incurred in this
Action, and any approved incentive awards to the Class Representatives.
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1.27

“Settlement Fund” means the amount of $4,322,500 that Defendants have

agreed to pay pursuant to the terms of this Settlement Agreement in Paragraph 2.1 below.
1.28

“Settlement Website” means the website to be created by Class Counsel and the

Settlement Administrator containing full details and information about the Settlement, including
this Agreement, the Notice, and how to file a claim.
2.

SETTLEMENT RELIEF
2.1

Settlement Fund. Defendants agree to provide a Settlement Fund in the amount

of Four Million, Three-Hundred and Twenty-Two Thousand, Five Hundred Dollars ($4,322,500)
inclusive of all payments to Settlement Class Members under this Agreement, all Settlement
Administration Expenses, any incentive award to the Class Representatives, any Fee Award to
Class Counsel, and any reimbursement for Class Counsel’s costs incurred in this Action.
Defendants will fund the Settlement Fund as follows: (a) within fourteen (14) days following
entry of the Preliminary Approval Order, Defendants will transfer Twenty-Five Thousand
Dollars ($25,000) to the Settlement Administrator (via wire instructions provided by the
Settlement Administrator); (b) within ten (10) business days following the Effective Date
Defendants will transfer the remaining balance of the Settlement Fund to an escrow account
maintained by the Settlement Administrator (via wire instructions provided by the Settlement
Administrator) (“Settlement Fund Escrow Account”).

The Settlement Fund shall only be

disbursed from the Settlement Fund Escrow Account in accordance with the terms of this
Agreement and the Court’s Final Approval Order and Judgment or as otherwise ordered by the
Court.
2.2

Monetary Payments and Claims
(a)

As soon as practicable but no later than sixty (60) days after the Effective

Date (or such other date as the Court may order), Class Counsel shall authorize the Settlement
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Administrator to pay from the Settlement Fund Escrow Account the attorney’s fees and costs,
any incentive award authorized by the Court, and shall pay administration costs as accrued and
such other expenditures as may be authorized by the Court. The Settlement Administrator as
directed by Class Counsel shall distribute the remainder of the Settlement Fund (“Settlement
Class Recovery”) as follows: Each Settlement Class Member who submits a timely and valid
Claim Form shall receive a compensatory payment in proportion to the amount of fees paid as
determined by Class Counsel from Defendants’ records and the total amount of claims
submitted. No Class member shall receive more than $10,000.00. Any amount remaining after
distribution to the Settlement Class shall be distributed as a cy pres award to such organization(s)
as the Parties may recommend and as the Court may elect in its sole discretion.
(b)

To be entitled to a monetary payment, a Settlement Class Member must

submit a timely and otherwise valid Claim Form to the Settlement Administrator. To be timely,
the Claim Form must be submitted online or postmarked by the Claim Deadline unless otherwise
approved by the Court. Subject to approval by Class Counsel, the Settlement Administrator shall
determine whether each Claim Form is valid and the amount of each payment based on the data
provided by Defendants. If a claimant disputes their claim, the Parties shall attempt to resolve
the dispute with claimant but if they are unsuccessful, the Parties shall submit the dispute to the
Settlement Administrator for resolution.
(c)

All payments issued to Settlement Class Members via check will state on

the face of the check that the check will expire and become null and void unless cashed within
ninety (90) days following issuance.
3.

RELEASES
3.1

The Parties intend that this Settlement Agreement will fully and finally dispose of

the Action, which shall be dismissed with prejudice upon the Court’s issuance of the Final
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Approval Order and Judgment consistent with Paragraph 7.2 below.

The dismissal with

prejudice shall be subject to the Court retaining jurisdiction to carry out and enforce this
Agreement and the Final Approval Order and Judgment.
3.2

Upon the Effective Date, the Releasing Parties, and each of them, shall be deemed

to have, and by operation of the Final Approval Order and Judgment to have, fully, finally, and
forever released, relinquished, and discharged all Released Claims against the Released Parties,
and each of them.
4.

NOTICE TO THE CLASS
4.1

Within seven (7) days from the execution of this Agreement, Defendants shall

transmit the Class List to Class Counsel and the Settlement Administrator.
4.2

Upon entry of the Preliminary Approval Order, the Settlement Administrator shall

cause the Notice to be disseminated to putative Settlement Class Members. Such Notice shall be
effectuated pursuant to the Notice Plan, the costs of which shall be deemed part of the Settlement
Administration Expenses, and which shall be paid from the Settlement Fund.
4.3

The Notice Plan, which was developed by Class Counsel in consultation with the

Settlement Administrator and approved by Defendants’ Counsel, includes:
(a)

Direct Notice. Subject to the approval of the Court, within twenty-one (21)

days after entry of the Preliminary Approval Order, the Settlement Administrator shall send
direct notice to the names and addresses associated with members of the Settlement Class based
on information in the Class List. If such information is absent or incomplete, or a Claim Form
returned undeliverable, the Settlement Administrator in conjunction with a designee of Class
Counsel shall provide such information based on its available resources, the cost of which is
included in Settlement Administration Expenses.

Although Defendants have no ongoing

obligation to do so, should Defendants, within the Claims Period, subsequently discover
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additional information related to the Class List, Defendants shall transmit the additional
information to Class Counsel and the Settlement Administrator.

Such Notice shall be

substantially in the form provided in Exhibit 3 or such other form as may be ordered by the
Court, via First Class Mail U.S. Postal Service presorted by ZIP code.
(b)

Settlement Website. Within twenty-one (21) days after entry of the

Preliminary Approval Order, Notice shall also be provided on a website, which shall be
administered by the Settlement Administrator and shall include the ability to file a Claim Form
online. The Notice on the Settlement Website shall be substantially in the form of Exhibit 3
hereto, or in such form as may be ordered by the Court.
4.4

Any member of the Settlement Class who intends to object to this Agreement

must send to the Court a written statement that includes: his or her full name; address; all
grounds in detail for the objection, with factual and legal support for each stated ground; the
identity of any witnesses he or she may call to testify; copies of any exhibits that he or she
intends to introduce into evidence at the Final Approval Hearing; a statement of the identity
(including name, address, phone number and email) of any lawyer who was consulted or assisted
with respect to any objection; and a statement of whether he or she intends to appear at the Final
Approval Hearing with or without counsel. Any member of the Settlement Class who fails to
timely file a written objection in accordance with the terms of this paragraph and as detailed in
the Notice, and at the same time provide a copy of the filed objection to the Settlement
Administrator, shall not be permitted to object to this Agreement at the Final Approval Hearing,
and shall be foreclosed from seeking any review of this Agreement by appeal or other means and
shall be deemed to have waived his or her objections and be forever barred from making any
such objections in the Action or any other action or proceeding. To be timely, the objection must
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be filed and sent to the Settlement Administrator on or before the Objection/Exclusion Deadline
approved by the Court and specified in the Notice.
4.5

Any member of the Settlement Class may request to be excluded from the

Settlement Class by sending a written request for exclusion to the Settlement Administrator
postmarked on or before the Objection/Exclusion Deadline approved by the Court and specified
in the Notice. In order to exercise the right to be excluded, a member of the Settlement Class
must timely send a written request for exclusion to the Settlement Administrator providing his or
her full name, address, and telephone number. Further, the written request for exclusion must
include a statement that the member of the Settlement Class submitting the request wishes to be
excluded from the Settlement, and the personal signature of the member of the Settlement Class
submitting the request. A request to be excluded that does not include all of the foregoing
information, or that is sent to an address other than that designated in the Notice, or that is not
postmarked within the time specified, shall be invalid, and any Person serving such a request
shall be a Settlement Class Member and shall be bound as a Settlement Class Member by the
Agreement, if approved. Any member of the Settlement Class who elects to be excluded shall
not: (a) be bound by the Final Approval Order and Judgment; (b) be entitled to relief under this
Settlement Agreement; (c) gain any rights by virtue of this Agreement; or (d) be entitled to
object to any aspect of this Agreement. So-called “mass” or “class” opt-outs shall not be
allowed.
5.

SETTLEMENT ADMINISTRATION
5.1

The Settlement Administrator shall, by order and under the supervision of Class

Counsel and the Court, administer the relief provided by this Settlement Agreement by
completing its duties in a rational, reasonable, responsive, cost effective, and timely manner.
The Settlement Administrator shall report progress regularly, and no less than monthly, to
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Defendants’ Counsel and Class Counsel, and the Settlement Administrator shall work with Class
Counsel’s designee to economically and efficiently locate Class Members whose Notice or
payments are returned undeliverable. The Settlement Administrator shall maintain all such
records as are required by applicable law in accordance with its normal business practices,
including but not limited to detail charges for all services related to administration of this
Settlement including hourly rates for tasks performed, a summary of work performed by the
Settlement Administrator and payments to Settlement Class Members. Such records will be
provided to Class Counsel and Defendants’ Counsel and to the Court. Class Counsel shall cause
to be paid from the Settlement Fund Escrow Account charges billed by the Settlement
Administrator and shall make an accounting of all amounts paid from the Settlement Fund
Escrow Account. Such accounting will be provided to Defendants’ Counsel and to the Court
along with the petition for final approval. Without limiting the foregoing, the Settlement
Administrator shall receive objections and exclusion forms and in such event shall promptly
provide to Class Counsel and Defendants’ Counsel copies thereof.
5.2

In the exercise of its duties outlined in this Agreement, the Settlement

Administrator shall have the right and obligation to request assistance or information from Class
Counsel at any time and may reasonably request additional information from the Defendants’
Counsel or any Settlement Class Member so long as a copy of such request is submitted to Class
Counsel.
6.

CONSOLIDATION
6.1

The Parties agree that the MCA Litigation and AA Litigation shall be

consolidated for purposes of this Settlement only. The Parties agree to submit within seven (7)
days from the execution of this Agreement a joint motion requesting that the AA Litigation be
transferred to the judicial division where the MCA Litigation is pending, and thereafter within
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seven (7) days of an order transferring the AA Litigation, to submit a joint motion requesting that
the MCA Litigation and AA Litigation be consolidated for purposes of this Settlement only.
6.2

Following consolidation and as a condition of this Settlement, the Defendants

shall file, within seven (7) days from the order consolidating the cases for settlement, an
Unopposed Motion for Summary Judgment and a proposed order on behalf of the defendants in
the AA Litigation consistent with the January 5, 2015 Order in the MCA Litigation, “Order
Granting Defendant’s Motion for Partial Summary Judgment, Motion to Compel Arbitration of
Certain Claims and Motion to Stay, and Denying Plaintiff Wendy Betts’s Motion for Partial
Summary Judgment.” Plaintiffs will not object to or take any contrary position in connection
with the Motion for Summary Judgment.
6.3

Should the cases not be transferred or consolidated for purposes of settlement as

set forth in Paragraph 6.1 above, or should the Unopposed Motion for Summary Judgment set
forth in Paragraph 6.2 above not be granted and entered by the Court, Defendants shall have the
right but not the obligation to terminate and void this Agreement consistent with Section 9
herein.
6.4

If this Agreement is terminated or fails to become effective for any reason,

consistent with Paragraph 6.1 above, the Parties understand and agree that the cases will no
longer be consolidated for any purpose and agree not to seek consolidation for any purpose
absent the Parties’ consent.
7.

PRELIMINARY APPROVAL ORDER AND FINAL APPROVAL ORDER AND
JUDGMENT.
7.1

Promptly following the granting of the Unopposed Motion for Summary

Judgment described in Paragraph 6.2, Class Counsel shall submit this Agreement together with
its Exhibits to the Court and shall move the Court for entry of the Preliminary Approval Order,
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which shall, among other things, preliminarily approve this Settlement Agreement (subject to the
Final Approval Hearing), certify the Settlement Class for settlement purposes only, appoint
Plaintiffs’ counsel as Class Counsel and Plaintiffs as the Class Representatives; set a Final
Approval Hearing date, which shall be scheduled no earlier than one hundred fifty (150) days
after entry of the Preliminary Approval Order, or such other time as the Court shall set, and
approve the Notice for dissemination in accordance with the Notice Plan. Such Preliminary
Approval Order shall also authorize the Parties, without further approval from the Court, to agree
to and adopt such amendments, modifications and expansions of the Settlement Agreement and
its implementing documents (including all exhibits to this Agreement) so long as they are
consistent in all material respects with the terms of the Final Approval Order and Judgment set
forth in Paragraph 7.2 below.
7.2

Class Counsel shall submit to the Court the Final Approval Order and Judgment

as referenced in Paragraph 7.1, above, which shall (among other things):
(a)

find that the Court has personal jurisdiction over all Settlement Class

Members and that the Court has subject matter jurisdiction to approve the Agreement, including
all exhibits hereto;
(b)

grant final approval of the Settlement Agreement and likewise approve the

proposed Settlement as fair, reasonable and adequate as to, and in the best interests of Settlement
Class Members; direct the Parties and their counsel to implement the Agreement according to its
terms and provisions; and declare the Agreement to be binding on, and have preclusive effect on,
all pending and future lawsuits or other proceedings maintained by or on behalf of Plaintiffs,
Defendants, and the Releasing Parties concerning the subject matter of the Released Claims;
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(c)

find that the Notice and the Notice Plan implemented pursuant to the

Agreement (1) constitute the best practicable notice under the circumstances; (2) constitute
notice that is reasonably calculated to apprise members of the Settlement Class of the pendency
of the Action, their right to object to or exclude themselves from the proposed Settlement, and to
appear at the Final Approval Hearing; (3) are reasonable and constitute due, adequate, and
sufficient notice to all entities and individuals entitled to receive notice; and (4) meet all
applicable requirements of the Florida Rules of Civil Procedure, the Due Process Clause of the
United States Constitution, and the rules of the Court;
(d)

find that the Class Representatives and Class Counsel adequately

represented the Settlement Class for purposes of entering into and implementing the Agreement;
(e)

dismiss the Action (including, without limitation, Settlement Class

Member claims and Released Claims asserted therein against the Released Parties) on the merits
and with prejudice, without fees or costs to any Party except as provided in the Settlement
Agreement;
(f)

approve and incorporate the releases set forth herein, make those releases

effective as of the date of entry of the Final Approval Order and Judgment, and forever discharge
the Released Parties from the Released Claims as set forth herein; and
(g)

without affecting the finality of the Final Approval Order and Judgment

for purposes of appeal, retain jurisdiction as to all matters relating to administration,
consummation, enforcement, and interpretation of the Settlement Agreement and the Final
Approval Order and Judgment, and for any other necessary purpose; and
(h)

incorporate any other provisions, as the Court deems necessary and just.
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8.

CLASS COUNSEL’S FEE AWARD AND INCENTIVE AWARDS.
8.1

Subject to the Court’s approval, Defendants have agreed (a) that the Settlement

Fund may be used to pay the Fee Award for which Class Counsel will apply requesting a Fee
Award of up to one-third of the Settlement Fund, in addition to out-of-pocket costs and expenses
incurred by Class Counsel in this litigation, and (b) they will not object to or take any contrary
position in connection with Class Counsel’s application.
8.2

In lieu of any payments to which they may be entitled as Settlement Class

Members under the Settlement Agreement, and in recognition of their efforts on behalf of the
Settlement Class, (e.g. being deposed by defense counsel, testifying at hearings, attending
mediation, administratively challenging a check cashing rule, and resolutely pursuing the Action
for more than fifteen (15) years) the Class Representatives shall each be awarded an incentive
award in the amount to be determined and approved by the Court in its sole discretion. Class
Counsel intends to request that each of the Class Representatives be awarded twenty-five
thousand dollars ($25,000), which shall be paid from the Settlement Fund. Defendants will not
object to or take any contrary position with respect to this request.
8.3

Non-Disparagement. The Class Representatives and Defendants each agree that

the Class Representatives, Defendants and Defendants’ employees shall not publicly disparage
the other party in any way, and shall act in good faith to refrain from any conduct or
communication which reasonably can be expected to interfere with the other party's personal or
business interests. A violation of this provision is subject to liquidated damages in the amount of
five thousand dollars ($5,000). In addition, Class Representatives and Defendants shall have the
right to enforce this provision and seek injunctive relief to prevent a continuing or prospective
violation hereof. All attorney’s fees and costs associated with enforcement of this provision
shall be borne exclusively by the breaching party.
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9.

CONDITIONS OF SETTLEMENT, EFFECT OF DISAPPROVAL,
CANCELLATION OR TERMINATION.
9.1

The Effective Date of this Settlement Agreement shall not occur unless and until

the last of each of the following events has occurred and the time periods set forth in Paragraph
1.10(b) or (c) have expired:
(a)

This Agreement has been signed by the Class Representatives,

Defendants, Class Counsel, and Defendants’ Counsel;
(b)

The AA Litigation has been transferred to the judicial division of the

Court where the MCA Litigation is pending and the Court has consolidated the MCA Litigation
and the AA Litigation;
(c)

The Court has granted the Motion for Summary Judgment as described in

Paragraph 6.2 above;
(d)

The Court has entered the Preliminary Approval Order;

(e)

The Court has entered the Final Approval Order and Judgment, following

Notice to the Settlement Class and a Final Approval Hearing, and has entered the Final Approval
Order and Judgment, or a final approval order and judgment substantially consistent with this
Agreement; and
(f)

The Final Approval Order and Judgment has become final, as

contemplated in the definition of the Effective Date in Paragraph 1.10 herein.
9.2

If any of the conditions specified in Paragraph 9.1 are not met, or in the event that

this Agreement is not approved by the Court, then this Settlement Agreement shall be canceled
and terminated and be deemed null and void unless the Parties mutually agree in writing to
proceed with this Agreement or such mutually agreeable alternative agreement as approved by
the Court.
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9.3

In connection with this Settlement, Plaintiffs were entitled to take reasonable

confirmatory discovery to confirm that the number of customers and the total amount of fees
charged were consistent with disclosures and affidavits Defendants made previously in discovery
and subsequently as part of the Settlement negotiations. Class Counsel analyzed and filtered
databases containing more than two million transactions and engaged Defendants counsel in
good faith negotiations to resolve all issues related to the data analysis. In addition, Class
Counsel reviewed several affidavits from Defendants’ employees concerning the data analysis as
part of the confirmatory discovery process.
9.4

Defendants, in their sole and absolute discretion, shall have the right, but not the

obligation, to terminate this Settlement Agreement if more than fifty (50) members of the
Settlement Class submit non-duplicative, timely, and valid requests for exclusion from the
Settlement Class. Defendants may exercise this right by filing a termination notice with the
Court and serving the notice on all other Parties hereto within twenty (20) business days
following the Objection/Exclusion Deadline.
9.5

If this Agreement is terminated or fails to become Effective, the Parties shall be

restored to their respective positions in the Action as of the date of the signing of this Agreement.
In such event, any Final Approval Order and Judgment or other order entered by the Court in
accordance with the terms of this Agreement shall be treated as vacated, nunc pro tunc, the
Parties shall be returned to the status quo ante with respect to the Action as if this Agreement
had never been entered into (specifically, but not limited to, the provisions of Section 6.4 above),
and the balance of the Settlement Fund not expended on notice and administration shall be
returned to the Defendants.
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10.

MISCELLANEOUS PROVISIONS
10.1

The Parties (a) acknowledge that it is their intent to consummate this Settlement

Agreement; and (b) agree, subject to their fiduciary and other legal obligations, to cooperate to
the extent reasonably necessary to effectuate and implement all terms and conditions of this
Agreement and to exercise reasonable efforts to accomplish the foregoing terms and conditions
of this Agreement. Class Counsel and Defendants’ Counsel agree to cooperate with one another
in seeking Court approval of the Preliminary Approval Order, the Settlement Agreement, and the
Final Approval Order and Judgment, and to agree upon and execute all such other documentation
as may be reasonably required to obtain final approval of the Agreement.
10.2

The Parties intend this Settlement Agreement to be a mutual final and complete

resolution of all disputes between them with respect to the Released Claims by the Class
Representatives and the Settlement Class, and each or any of them, on the one hand, against the
Released Parties, and each or any of the Released Parties, on the other hand.
10.3

This Settlement Agreement shall be governed by and construed in accordance

with the laws of the State of Florida.
10.4

The Parties acknowledge and agree that any controversy which may arise under

this Settlement Agreement is likely to involve complicated and difficult issues and, therefore,
each such Party irrevocably and unconditionally waives any right it may have to a trial by jury in
respect of any legal action arising out of or relating to this Agreement or the transactions
contemplated hereby.
10.5

The Parties have relied upon the advice and representation of their respective

counsel concerning their respective legal rights and obligations as to the terms of this
Agreement. The Parties have read and understand fully the above and foregoing Agreement and
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have been fully advised as to the legal effect thereof by counsel of their own selection and intend
to be legally bound by the same.
10.6

The Settlement and this Agreement represent a negotiated compromise, and

regardless whether the Effective Date occurs or the Settlement Agreement is terminated, neither
this Agreement nor the Settlement, nor any act performed or document executed pursuant to or in
furtherance of this Agreement or the Settlement:
(a)

is, may be deemed, or shall be used, offered or received against the

Released Parties, or each or any of them, as an admission, concession, or evidence of the validity
of any Released Claims, the truth of any fact alleged by the Class Representatives, the deficiency
of any defense that has been or could have been asserted in the Action, the violation of any law
or statute, the reasonableness of either the Settlement Fund or the Fee Award, or of any alleged
wrongdoing, liability, negligence, or fault of the Released Parties, or any of them;
(b)

is, may be deemed, or shall be construed against Plaintiffs and the

Settlement Class, or each or any of them, or against the Released Parties, or each or any of them,
as an admission, concession, or evidence that the consideration to be given hereunder represents
an amount equal to, less than or greater than that amount that could have or would have been
recovered after trial; and
(c)

is, may be deemed, or shall be construed against Plaintiffs and the

Settlement Class, or each or any of them, or against the Released Parties, or each or any of them,
as an admission, concession, or evidence that Plaintiffs’, or the Settlement Class’s claims, are
with or without merit or that damages recoverable in the Action would have exceeded or would
have been less than any particular amount.
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10.7

Unless the context of this Agreement requires otherwise, the plural includes the

singular, the singular includes the plural, and “including” has the inclusive meaning of
“including without limitation.” The words “hereof’, “herein”, “hereby”, “hereunder”, and other
similar terms of this Agreement refer to this Agreement as a whole and not exclusively to any
particular provision of this Agreement. All pronouns and any variations thereof will be deemed
to refer to masculine, feminine, or neuter, singular, or plural, as the identity of the person or
persons may require.
10.8

The waiver by one Party of any breach of this Agreement by any other Party shall

not be deemed as a waiver of any other prior or subsequent breaches of this Agreement.
10.9

Except as otherwise provided herein, each Party shall bear its own costs and

attorney’s fees.
10.10 Each counsel or other Party executing this Settlement Agreement, any of its
Exhibits, or any related settlement documents on behalf of any Party hereto hereby warrants and
represents that such Party has the full authority to do so and has the authority to take appropriate
action required or permitted to be taken pursuant to the Agreement to effectuate its terms.
10.11 This Agreement may be executed by the Parties in one or more counterparts, each
of which shall be deemed an original but all of which together shall constitute one and the same
instrument. Facsimile signatures or scanned and e-mailed signatures shall be treated as original
signatures and shall be binding.
10.12 This Settlement Agreement shall be binding upon, and inure to the benefit of, the
successors and assigns of the Parties hereto and the Released Parties.
10.13 This Agreement is deemed to have been prepared by counsel for all Parties, as a
result of arms’ length negotiations among the Parties with the aid of a neutral mediator. Whereas
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all Parties have contributed substantially and materially to the preparation of this Agreement, it
shall not be construed more strictly against one Party than another.
IN WITNESS WHEREOF, the Parties hereto have caused this Settlement Agreement to
be executed.

[Remainder of page intentionally left blank. Signature pages to follow.]

26

For Plaintiffs and the Settlement Class:

Date:

Wendy Betts

Date
Gerald Betts

Date:

E. Clayton Yates
E. CmyroN YATES, P.A.
201 South Second St. Suite 208
Fort Pierce, FL 34950

Date

Richard A. Fisher
RrcueR¡ FrsuER L¡.w Orprcp
1008 Tasso Road NE
37323
L

f\

Date:

Diana Martin
Theodore J. Leopold
COUSN MII.STBIN SeLI.eRs

& ToII PLLC

2925 PGA Boulevard, Suite 200
Palm Beach Gardens, FL 33410

Date:
Sean Estes

Jevps HoypR, P.A.
2801 W. Busch Blvd
Suite 200
Tampa, FL 33618

Date:
F. Paul Bland Jr.

Puslrc Jusucp
1620L Street, NW, Suite 630
Washington,DC20036
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For Defendants/Released Parties:
__________________________________________
Authorized Representative McKenzie Check
Advance of Florida, LLC d/b/a National Cash
Advance

Date: ___________________

________________________________________________________________________
Printed Name and Title
__________________________________________
Authorized Representative Advance America,
Cash Advance Centers of Florida, Inc.

Date: ___________________

________________________________________________________________________
Printed Name and Title

__________________________________________
Authorized Representative Advance America,
Cash Advance Centers, Inc.

Date: ___________________

________________________________________________________________________
Printed Name and Title

__________________________________________
Lewis S. Wiener
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, N.W., Suite 700
Washington, DC 20001

Date: ___________________

__________________________________________
Lawrence P. Rochefort
AKERMAN LLP
777 South Flagler Drive
Suite 1100 West Tower
West Palm Beach, FL 33401

Date: ___________________
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EXHIBIT 1

CLAIM FORM
TO CLAIM YOUR SHARE OF THE SETTLEMENT YOU MUST SUBMIT YOUR CLAIM FORM
ONLINE AT WWW.SETTLEMENTWEBSITE.COM NO LATER THAN ________, 2017, OR YOU CAN
SIGN AND RETURN THIS CLAIM FORM.
To complete this Claim Form, sign the form and mail it to the Settlement Administrator so that it is postmarked on
or before _____________ 2017. IF YOU CHANGE YOUR ADDRESS YOU MUST NOTIFY THE
SETTLEMENT ADMINISTRATOR OF YOUR NEW ADDRESS IN ORDER TO RECEIVE YOUR
MONEY. That notification can be done in writing to the same address, below, online at
www.SettlementWebsite.com, OR BY CALLING _____________________________.
(PLEASE PRINT ANY CORRECTIONS HERE)

YOUR CLAIM NUMBER: <Claim Numb>

Phone No. ___________________________________

The NCA and AA Defendants’ records show you paid the following total of fees for transactions dated before
March 12, 1999: $________________
To the best of my knowledge, the total amount of fees I paid is CORRECT unless I check the box below.
☐

The amount of fees paid is INCORRECT. I paid $_________ in fees to the NCA and/or AA Defendants.
My proof is attached. The amount of your fees will be the basis for computing your payment from the
Settlement Fund. If you do not submit any proof to support your claim that the fees you paid as shown in
the Defendants’ records are incorrect, the total fees you paid as shown in Defendants’ records will be used.

I submit this class claim form and claim all benefits I am entitled to under the class action settlement agreement
described in the notice of class action settlement which accompanied this class claim form. All information I have
stated in this class claim form is true and correct to the best of my knowledge and belief.
___________________________________
SIGNATURE

_______________________________________
DATE

___________________________________
PRINT YOUR NAME CLEARLY

XXX-XX-___________________________________
LAST 4 DIGITS OF SOCIAL SECURITY NUMBER

REMEMBER, YOU MUST COMPLETE THIS CLAIM FORM, SIGN IT AND RETURN IT TO THE
SETTLEMENT ADMINISTRATOR POSTMARKED ON OR BEFORE _________, 2017 IN ORDER TO
RECEIVE YOUR PORTION OF THE SETTLEMENT FUND.
If you would like a receipt of the Settlement Administrator receiving your form, mail this form by Certified
Mail/Return Receipt Requested. No confirmation or receipt will be sent by the Settlement Administrator.
RETURN THIS FORM TO:

BrownGreer, PLC, Settlement Administrator
Post Office Box _____
Richmond, VA _____

KEEP A COPY OF THIS CLAIM FORM FOR YOUR RECORDS

EXHIBIT 2

IN THE CIRCUIT COURT
OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
WENDY BETTS, DONNA REUTER, and TIFFANY
KELLY, individually and on behalf of others similarly
situated,
Plaintiffs,

CASE NO. CL 01-0320 AI

vs.
MCKENZIE CHECK ADVANCE
OF FLORIDA, LLC, d/b/a NATIONAL CASH
ADVANCE; STEVE A. MCKENZIE; BRENDA G.
MCKENZIE; and unknown entities and individuals,
Defendants.
DONNA REUTER and GERALD BETTS,
individually and on behalf of others similarly situated,
Plaintiffs,

CASE NO. 2004 CA 008164 MB

vs.
ADVANCE AMERICA, CASH ADVANCE
CENTERS OF FLORIDA, INC., a Florida
Corporation; ADVANCE AMERICA, CASH
ADVANCE CENTERS, INC., a Delaware
Corporation; STEVE A. MCKENZIE; BRENDA
MCKENZIE; GEORGE D. JOHNSON, JR; WILLIAM
W. WEBSTER, IV; JAMES W. WHATLEY; DAVID
GALLEN; MONICA L. ALLEY; AND WAYNE W.
HALL,
Defendants.
[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT
This matter having come on to be heard at ____ a.m. on MONTH DAY, 2017, on the
joint motion of Plaintiffs Wendy Betts and Gerald Betts individually and on behalf of the
respective class of persons they seek to represent (the “Settlement Class”), by and through their
undersigned attorneys, and McKenzie Check Advance of Florida, LLC, d/b/a National Cash

Advance; Advance America, Cash Advance Centers of Florida, Inc.; and Advance America,
Cash Advance Centers, Inc. (“Defendants”) (the Class Representatives and Defendants1 are
collectively referred to as the “Parties”) for final approval of the class action settlement of these
matters. The Parties having presented their Settlement Agreement (“Agreement”) dated [insert
date] to the Court, the Court having held a hearing on the fairness of the Agreement at which
objectors to the Agreement had the opportunity to appear, and the Court being fully advised in
the premises, now finds that:
A.

For purposes of this Final Approval Order and Judgment, the Court adopts and

incorporates herein by reference all defined terms set forth in the Agreement.
B.

On [insert date], the Court preliminarily approved the Agreement as fair,

reasonable, adequate and within the range of possible approval. Order Granting Preliminary
Approval of Class Action Settlement (“Preliminary Approval Order”), ¶__. The Court also
approved the proposed Class Notice and Claim Form as satisfying the requirements of Rule
1.220 of the Florida Rules of Civil Procedure. Preliminary Approval Order, ¶¶ ____.
C.

As set forth in the Affidavit of the Settlement Administrator, BrownGreer PLC

concerning Mailing, the Class Notices and Claim Forms were timely sent by first-class U.S. Mail
on or before [insert date] to ________ persons meeting the Settlement Class definition set forth
in the Court’s Preliminary Approval Order. Settlement Administrator’s Affidavit of Mailing, ¶
__.

1

The Action, as defined in the Parties’ Settlement Agreement, also includes individual
defendants Steve A. McKenzie; Brenda McKenzie Lawson; George D. Johnson, Jr; William W.
Webster, IV; James W. Whatley; David Gallen; Monica L. Allie; and Wayne W. Hall. These
individuals are also Released Parties and will be dismissed with prejudice along with
Defendants.
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D.

The Parties have informed the Court that _______ as of [insert date] Claim Forms

were returned post-marked or electronically submitted on or before the [insert date] deadline
established by the Court in its Preliminary Approval Order.
E.

The [insert date] deadline for the return of Claim Forms, the filing of Settlement

Class Member objections to the settlement, and Settlement Class Member requests for exclusion
from the settlement having passed and the Parties have filed their Joint Motion for Final
Approval of Class Action Settlement.
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED THAT:
1.

The parties’ [insert date] Agreement is finally approved as fair, reasonable and

adequate and the parties are directed to consummate the Agreement in accordance with its terms.
2.

The manner and form of giving notice of the Agreement to Class Members as set

forth therein, including the mailing of the Class Notices and Claim Forms, the investigation to
locate current addresses of Class Members whose Notices and Claim Forms were returned by the
Postal Service as undeliverable and the remailing of the Class Notices and Claim Forms to those
Class Members for whom better addresses were located as a result of the investigation, and the
maintenance of the Settlement Website, constitutes the best notice practicable under the
circumstances, meets the requirements of Florida Rule of Civil Procedure 1.220, and satisfies
due process under the Florida and United States Constitutions and any other applicable law.
3.

For settlement purposes only, the Court finds that the requirements of Florida

Rule of Civil Procedure 1.220(a) are satisfied in that: (1) the Settlement Class is so numerous
that separate joinder of each member is impracticable; (2) there are questions of law and fact
common to the Settlement Class; (3) the claims or defenses of the Plaintiffs are typical of the
claims or defenses of the Settlement Class; and (4) the Plaintiffs will fairly and adequately
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protect the interests of the Settlement Class. In addition, for settlement purposes only, the Court
finds that the requirements of Florida Rule of Civil Procedure 1.220(b)(3) are satisfied in that
questions of law or fact common to members of the Settlement Class predominate over any
questions affecting only individual members, and a class action in the case of this Settlement is
superior to other available methods for the fair and efficient adjudication of the controversy.
4.

The definition of the Settlement Class certified in the Court’s Preliminary

Approval Order remains as follows: all persons on the Class List who entered into a deferred
presentment transaction with any of the Defendants before March 12, 1999, which is the date on
which Defendants implemented agreements that included arbitration provisions. Settlement Class
specifically excludes persons who signed an agreement with a Defendant on or after March 12,
1999 containing an arbitration provision with the same Defendant with whom they had
previously entered into a transaction or transactions.
5.

Those persons meeting the Settlement Class definition, who did not exclude

themselves from the settlement, shall comprise the Settlement Class for purposes of this Order.
The Court hereby directs and approves the payment of claims as set forth in the Affidavit of the
Settlement Administrator.
6.

The persons listed on Exhibit B to the Joint Motion, who timely requested that

they be excluded from the settlement, are hereby excluded from the Settlement Class and neither
this Order nor the Order Granting Preliminary Approval of Class Action Settlement shall affect
the rights of these persons to pursue any claim against defendants (“Successful Opt-Outs”).
7.

The claims relating to any deferred presentment transactions which any Class

Member engaged in with Defendants during the Class Period, and all claims asserted or which
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could have been asserted in this action against the corporate and individual Defendants are
hereby dismissed with prejudice.
8.

The Releases contained in the Class Action Settlement Agreement shall be

effective and the Parties and the Class Members, except for Successful Opt-Outs, are fully,
finally, and forever released from all claims and other matters within the scope of the Releases
contained in the Agreement.
9.

The Parties and the Class Members, except for Successful Opt-Outs, are

permanently barred and enjoined from filing or prosecuting, in any capacity in any court, arbitral
forum, administrative tribunal or other forum, any action or proceeding which involves or
asserted any claims or matters within the scope of the Releases contained in the Agreement.
10.

E. Clayton Yates and his law firm E Clayton Yates, P.A.; Sean Estes and his law

firm James Hoyer, P.A.; and Richard A. Fisher and his law firm Richard Fisher Law Office,
Theodore J. Leopold and Diana Martin and their law firm Cohen Milstein Sellers & Toll, PLLC,
and Paul Bland, Jr., of Public Justice are approved as Class Counsel for the Settlement Class.
11.

The Court approves as fair and reasonable the Attorney Fee Award of one-third of

the Settlement Fund, representing attorney’s fees in the amount of _______________. The
Court also approves as fair and reasonable the reimbursement of litigation expenses in the
amount of _____________.
12.

The Court approves as fair and reasonable the Class Representative Award of

$25,000 each to approved Class Representatives Wendy Betts and Gerald Betts.
13.

The Court approves as fair and reasonable the payments made to BrownGreer

PLC as Claims Administrator in the amount of $_____________ and payment to Julie Boyd as
designee of Class Counsel in the amount of $_______________.

-5-

14.

No additional costs shall be taxed against any party.

15.

Consummation of the Agreement, and the timing of the payments contemplated

therein and by this Order, shall proceed as described in the Agreement and the Court hereby
retains jurisdiction for all matters relating to the administration and implementation of the
Agreement and to carry out any Orders and Judgments in these cases.
16.

In the event that this Final Approval Order and Judgment does not become final,

then: (a) the Agreement shall be null and void and of no force or effect, and the Parties shall be
absolved from all obligations under the Agreement; (b) the Agreement, along with all drafts
thereof, and all discussions, negotiations, documents, and all other parts or aspects of the Parties’
settlement discussions, whether before or after execution of the Agreement, shall have no effect,
shall not be deemed an admission of any kind or nature by any Party, shall not be admissible
evidence and shall not be referred to by any Party or Class Member for any purpose in the Action
or other proceeding; (c) the status of this action shall revert to the state it was in prior to the
Settlement; (d) the Parties and Class Members shall have all rights, claims, and defenses that
they had or were asserting prior to the Settlement; and (e) any of the Parties may elect to move
the Court to implement the provisions of this paragraph, and none of the nonmoving parties (or
their counsel) shall oppose any such motion.
ENTERED this _____ day of ______________, 2017.

______________________________
The Honorable Meenu Sasser
Circuit Court Judge
cc:

Counsel for Plaintiffs
Counsel for Defendants

-6-

EXHIBIT 3

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL DISTRICT
IN AND FOR PALM BEACH COUNTY, FLORIDA
WENDY BETTS, individually and on behalf of others similarly situated,
Plaintiffs,
CASE NO:
502001CA000320OCAI-MB
v.
MCKENZIE CHECK ADVANCE OF FLORIDA, LLC, d/b/a NATIONAL CASH ADVANCE (“National Cash
Advance"), et al.,
Defendants.
GERALD BETTS, individually and on behalf of others similarly situated,
Plaintiffs,
CASE NO:
502004CA008164XXXXI-MB
v.
ADVANCE AMERICA CASH ADVANCE CENTERS OF FLORIDA, INC., (“Advance America”) et al.,
Defendants.
NOTICE OF SETTLEMENT OF CONSOLIDATED CLASS ACTION CASES
THIS NOTICE MAY AFFECT YOUR LEGAL RIGHTS. PLEASE READ CAREFULLY.
TO ALL PERSONS WHO ENTERED INTO A PAYDAY LOAN WITH NATIONAL CASH ADVANCE OR
ADVANCE AMERICA PRIOR TO MARCH 12, 1999.
In 2001 a class action lawsuit was filed by Plaintiff Wendy Betts in Florida state court on the issue of whether
payday loans violated state laws and named as defendants McKenzie Check Advance of Florida, LLC d/b/a National
Cash Advance and multiple individuals (collectively “NCA Defendants”). After 15 years of litigation and appeals,
the trial court certified the matter as a class action in 2016, naming Wendy Betts as the Class Representative. The
class claims are for violation of the: Florida Lending Practices Act; Florida Consumer Finance Act; Florida
Deceptive and Unfair Trade Practices Act; and Civil Remedies for Criminal Practices Act.
In 2004, a class action lawsuit was also filed by Plaintiff Gerald Betts in Florida state court naming as defendants
Advance America and several individuals (collectively “AA Defendants”). The class claims were the same as those
made against the NCA Defendants.
The Court has not ruled on the merits in either case and the NCA and AA Defendants do not admit any wrongdoing.
The parties have agreed to consolidate and settle the cases recognizing the expense, time, and risk associated with
continued litigation. This Notice is provided to inform you about the settlement.
Attorneys, Sean Estes of James Hoyer, P.A.; Clay Yates of E. Clayton Yates Law, P.A.; Richard Fisher of Richard
Fisher Law Office; Theodore Leopold and Diana Martin of Cohen Milstein Sellers & Toll PLLC; and Paul Bland of
Public Justice have been appointed as counsel for the class (collectively “Class Counsel”).
The class consists of all persons (“customers”) who, at any time before March 12, 1999, received cash for their
personal check from National Cash Advance and/or Advance America under an agreement that the check
would be held for a short period of time (generally two weeks) in exchange for a fee, and whose agreement
did not contain an arbitration provision. The class excludes the NCA and AA Defendants and persons related
to or affiliated with them, and any customers who signed an agreement with an arbitration provision.
ELECTION BY CLASS MEMBERS
According to the NCA and AA Defendants’ records, you may be included within the above-defined class. As a
member of the Class, you are electing to receive a portion of the Settlement Fund in proportion to the amount of fees
you paid to National Cash Advance and/or Advance America as determined by Class Counsel from the NCA and
AA Defendants’ records.

1

If you wish to be included in the class, you must submit your claim form online at
www.SettlementWebsite.com no later than ___________, 2017 or you can sign and return the enclosed Claim
Form so that it is postmarked on or before ____________, 2017.
If you want to be excluded from the class, you must request to be excluded in a writing mailed to Betts v. National
Cash Advance and Advance America, Settlement Administrator, Post Office Box ___, Richmond, VA _____ by
mail, and postmarked no later than __________. Your exclusion request must include your full name, address,
telephone number, a statement that you wish to be excluded from the Settlement, and your signature.
By making an election to be excluded:
(A) you will not share in any recovery obtained for the class as a result of this settlement; and
(B) you will not be bound by any terms of the lawsuits and you may present any claims you have against the
National Cash Advance and/or Advance America Defendants by filing your own lawsuit. Please be aware
that time limitations may affect your rights to pursue a claim.
If you want to remain a member of the class, DO NOT mail an exclusion request.
THE SETTLEMENT BENEFITS—WHAT YOU GET
The NCA and AA Defendants have agreed to create a Settlement Fund in the amount of $4,322,500.00. The
Settlement Administrator will deduct the cost of administration, incentive awards to Class Representatives, and
Attorney’s fees and litigation expenses for Class Counsel, all of which must be approved by the Court. The money
remaining in the Settlement Fund after these deductions will be distributed pro rata to Class Members who submit a
valid claim.
Your share of the fund will depend on the number of valid claims that Class Members send in, and the amount of
transactions you engaged in with the NCA and AA Defendants. Here’s how it works:
Your claim is based on the total amount of fees you paid for transactions before March 12, 1999, as calculated from
the NCA and AA Defendants' records. The total of fees you paid is listed on the Claim Form included with this
Notice. Once all claims have been verified, class members who have submitted valid claims will receive a
settlement benefit check in proportion to the amount of fees each claimant paid to National Cash Advance and/or
Advance America as determined by Class Counsel from the NCA and AA Defendants’ records. No Class Member
will receive more than $10,000.00. If there are any funds remaining after the distributions to the Class Members,
such funds will be distributed as a cy pres award to a charitable organization approved by the Court.
RIGHTS AND OBLIGATIONS OF CLASS MEMBERS
If you remain a member of this class:
1.

Wendy Betts and Gerald Betts have been approved by the Court to act as your class representatives for the
administration of this settlement. James Hoyer, P.A., E. Clayton Yates, P.A., Richard Fisher Law Office, Cohen
Milstein Sellers & Toll PLLC, and Public Justice have been approved by the Court to act as your legal counsel.
You do not have to pay these attorney’s fees. Their fees and costs will be paid from the Settlement Fund, as
noted above. If you desire, you may also appear with your own attorney at your own expense.

2.

You may be entitled to a recovery from the Settlement Fund in proportion to the amount of fees you paid to
National Cash Advance and/or Advance America as determined by Class Counsel from the NCA and AA
Defendants’ records. Notify the Settlement Administrator of any corrections or changes in your name
and/or address in writing to Betts v. National Cash Advance and Advance America, Settlement
Administrator, Post Office Box _____, Richmond, VA _____ or through the website:
www.SettlementWebsite.com.
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FURTHER PROCEEDINGS - THE FINAL APPROVAL HEARING
There will be a hearing to decide whether to approve the settlement [on insert date] at 9:00 a.m., Courtroom __, 205
North Dixie Highway, West Palm Beach, FL 33401. You may attend and you may ask to speak, but you don’t have
to. At this hearing the Court will consider whether the settlement is fair, reasonable, and adequate. If there are
objections, the Court will consider them. The Court will decide at the hearing whether to approve the settlement, and
how much should be deducted from the Settlement Fund for administration costs, attorney’s fees, litigation
expenses, incentive awards for the Class Representatives, and the appropriate distributions to Class Members.
If you decide to remain a member of the class and wish to communicate with Class Counsel as your attorney in these
lawsuits, you may do so by contacting Julie Boyd, a paralegal for one of the attorneys, at 1-###-###-####.
Court appointed Class Counsel are:
Sean Estes, Esq.
JAMES HOYER PA
2801 W. Busch
Blvd. Ste 200
Tampa, FL 33618

Clay Yates, Esq.
E. CLAYTON
YATES, PA
201 S. Second
St., Ste 208
Fort Pierce, FL
34950

Richard A. Fisher,
Esq.
RICHARD FISHER
LAW OFFICE
1008 Tasso Rd NE
Cleveland, TN
37323

Theodore Leopold, Esq.
Diana Martin, Esq.
COHEN MILSTEIN
SELLERS & TOLL PLLC
2925 PGA Blvd., Ste 200
Palm Beach Gardens, FL
33410

F. Paul Bland Jr.
PUBLIC JUSTICE
1620 L Street, NW,
Ste 630
Washington, DC
20036

You may, of course, seek the advice and guidance of your own attorney, if you desire, at your own cost. The
pleadings and other records in this lawsuit may be examined and copied at any time during regular business hours at
the Office of the Clerk: Palm Beach County Clerk of the Court, 205 North Dixie Highway, West Palm Beach, FL
33401.
Please do not contact the County Clerk’s Office regarding the matters contained in this notice.
Any questions you have concerning the matters contained in this notice should not be directed to the Court,
but should be directed in writing to Betts v. National Cash Advance and Advance America, Settlement
Administrator, Post Office Box _____, Richmond, VA _____.
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EXHIBIT 4

IN THE CIRCUIT COURT
OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
WENDY BETTS, DONNA REUTER, and TIFFANY
KELLY, individually and on behalf of others similarly
situated,
Plaintiffs,
vs.

CASE NO. CL 01-0320 AI

MCKENZIE CHECK ADVANCE OF
FLORIDA, LLC, d/b/a NATIONAL CASH
ADVANCE; STEVE A. MCKENZIE; BRENDA G.
MCKENZIE; and unknown entities and individuals,
Defendants.
DONNA REUTER and GERALD BETTS,
individually and on behalf of others similarly situated,
Plaintiffs,
vs.

CASE NO. 2004 CA 008164 MB

ADVANCE AMERICA, CASH ADVANCE CENTERS
OF FLORIDA, INC., a Florida Corporation; ADVANCE
AMERICA, CASH ADVANCE CENTERS, INC., a
Delaware Corporation; STEVE A. MCKENZIE;
BRENDA MCKENZIE; GEORGE D. JOHNSON, JR;
WILLIAM W. WEBSTER, IV; JAMES W. WHATLEY;
DAVID GALLEN; MONICA L. ALLEY; AND WAYNE
W. HALL,
Defendants.
[PROPOSED] ORDER GRANTING
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
This matter having come before the Court on the parties’ Joint Motion For Preliminary
Approval of Settlement (“Joint Motion”), filed by Plaintiffs Wendy Betts and Gerald Betts
(“Plaintiffs”) and Defendants McKenzie Check Advance of Florida, LLC, d/b/a National Cash
Advance; Advance America, Cash Advance Centers of Florida, Inc.; and Advance America,
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Cash Advance Centers, Inc. (collectively “Defendants”1), and the Court having reviewed the
Joint Motion, the Memorandum of Law filed by the Plaintiffs in support thereof, the Class
Action Settlement Agreement entered into by Plaintiffs and Defendants (the “Parties”), including
the exhibits appended thereto (“Agreement”), the arguments of Counsel, the Court file, and the
Court being otherwise fully advised in the premises, hereby finds for settlement purposes only:
A.

For purposes of this Order Granting Preliminary Approval of Class Action

Settlement, the Court adopts and incorporates herein by reference all defined terms set forth in
the Agreement.
B.

Defendants conducted deferred presentment transactions with its customers,

whereby one of the Defendants agreed to hold a customer's check for a short period of time (e.g.
two weeks) in exchange for a fee, all of which Defendants contend were legal transactions.
Plaintiffs have alleged that the transactions violated Florida usury laws. Defendants contend
they complied with guidance and regulations of the Florida Department of Banking and have
denied all liability.
C.

Approximately 18,000 customers engaged in approximately 128,000 deferred

presentment transactions during the Class Period with Defendants’ company-owned stores.
D.

Plaintiffs have vigorously pursued their claims against Defendants on behalf of

themselves and others similarly situated.

Defendants have vigorously defended the claims

against them.

1

The Action, as defined in the Parties’ Settlement Agreement, includes individual defendants
Steve A. McKenzie; Brenda McKenzie Lawson (as defined in the Class Action Settlement
Agreement); George D. Johnson, Jr; William W. Webster, IV; James W. Whatley; David Gallen;
Monica L. Allie; and Wayne W. Hall. These individuals are also Released Parties and will be
dismissed with prejudice along with Defendants.
2

E.

Plaintiffs are represented by counsel experienced in the prosecution of complex

consumer class action litigation.
F.

There are no similar actions presently pending against Defendants.

G.

The amount in controversy with respect to any individual member of the

Settlement Class2 renders it unlikely that Defendants’ customers possess the means to pursue
meaningful relief on an individual basis.
H.

The proposed Settlement is the product of extensive arm’s-length, informed, non-

collusive negotiations between the Parties and was entered into in good faith.
I.

This action is maintainable as a class action, meeting all the requirements of

Florida Rule of Civil Procedure 1.220(a) and (b)(3), based upon the following conclusions of
law:
i.

The large number of Class Members3 makes individual joinder impractical;

ii.

The claims of Class Members raise common questions of fact as a result of
Defendants’ standardized forms, procedures and provisions concerning
deferred presentment transactions;

iii.

All Class Members’ claims are subject to common issues of law, namely, 1)
whether the deferred presentment transactions are loans under Florida law; 2)
whether the money charged by Defendants for the deferred presentment
transactions is interest under Florida law; 3) whether the amount of money
charged by Defendants for deferred presentment transactions violated Florida
law concerning maximum permitted interest rates; and (4) whether

2

All capitalized terms used in this Agreement, unless otherwise defined herein, shall have the meanings used in the
Agreement. Any conflict as to the meaning of a term herein and in the Agreement shall be resolved by referring to
the Agreement.
3
"Class Members" as used herein refers to all members of the Settlement Class.

3

Defendants are entitled to a safe harbor defense for good faith reliance on
guidance and regulations of the Department of Banking;
iv.

Plaintiffs’ claims are typical of those of the Settlement Class as a result of
Defendants’ standardized deferred presentment transaction procedures, and
that by pursuing their claims, Plaintiffs furthered the interests of the
Settlement Class;

v.

Plaintiffs have no interests antagonistic to the Settlement Class and are
adequate representatives of the class;

vi.

Plaintiffs’ counsel possesses the experience and resources to adequately
represent the interests of the Settlement Class and have represented the
Settlement Class in an exemplary fashion throughout the prosecution of this
action;

vii.

A class action is a superior means for resolving the claims of the Settlement
Class against Defendants given the absence of alternative means of relief
available or utilized by the Settlement Class;

viii.

The location of the cases in Palm Beach County, Florida, is desirable for
resolution of the claims of the Settlement Class;

ix.

Resolving the claims of the Settlement Class through a class action settlement
is manageable;

x.

Issues of fact and law common to all Class Members predominate over any
individual issues because all Class Members’ claims arise from standardized
procedures utilized by Defendants and implicate the same tenets of Florida
law; and
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xi.

Plaintiffs have standing to represent all Class Members in this Court, and
there is no conflict in their representation of the Settlement Class.

J.

The manner of giving notice of the settlement to the Class Members as set forth in

the Agreement, including the mailing of the Notice to Class Members and Claim Form, the
investigation to locate current addresses of Class Members whose Notice and Claim Form are
returned by the Postal Service as undeliverable and the re-mailing of the Notice and Claim Form
to those Class Members if better current addresses are located as a result of the investigation and
the maintenance of the Settlement Website, constitutes the best notice practicable under the
circumstances, meets the requirements of Florida Rule of Civil Procedure 1.220, satisfies due
process under the Florida and United States Constitutions and any other applicable law, and
constitutes due and sufficient notice to the Class Members4.
K.

The Notice fully and accurately informs the Class Members of all material

elements of the Agreement, of their right to proceed in this Court, of their right to be excluded
from the Settlement Class, and of their right and opportunity to object to the settlement.
Accordingly, it is hereby, for settlement purposes only, ORDERED AND ADJUDGED:
1.

The Court preliminarily approves the Parties’ Agreement as being fair, reasonable

and adequate to the Settlement Class, subject to further consideration at the Final Approval
Hearing.
2.

For settlement purposes only and pursuant to Florida Rule of Civil Procedures

1.220, the Court hereby provisionally certifies a Settlement Class, as defined in the Agreement,
4

By the terms of the Agreement, Class Counsel may, but is not required to continue to seek
absent Class Members whose Notice has been returned undeliverable after the Final Approval
Hearing. Absent Class Members thus located would participate in distribution of the Settlement
Fund. This opportunity to locate missing Class Members is not deemed necessary for due
process purposes.
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consisting of all persons who entered into a deferred presentment transaction with any of the
Defendants before March 12, 1999, which is the date on which Defendants can confirm they
implemented agreements that included arbitration provisions. Settlement Class specifically
excludes persons who signed an agreement with a Defendant on or after March 12, 1999
containing an arbitration provision with the same Defendant with whom they had previously
entered into a transaction or transactions.
3.

For settlement purposes only, the Court approves and certifies Wendy Betts and

Gerald Betts as representatives of the Settlement Class.
4.

For settlement purposes only, the Court approves and certifies: E. Clayton Yates,

Esq., E. CLAYTON YATES, PA, 201 South Second St. Suite 208, Fort Pierce, FL 34950;
Theodore J. Leopold, Esq., Diana Martin, Esq., COHEN MILSTEIN SELLERS & TOLL PLLC, 2925
PGA Boulevard, Suite 200, Palm Beach Gardens, Florida 33410; Sean Estes, Esq., JAMES,
HOYER, P.A., 2801 W. Busch Blvd., Suite 200, Tampa, FL 33618; Richard A. Fisher, Esq.,
RICHARD FISHER LAW OFFICE, 1008 Tasso Rd NE, Cleveland, Tennessee 37323, and F.
Paul Bland, Jr., PUBLIC JUSTICE, 1620 L Street, NW, Suite 630, Washington, DC 20036, as
counsel for the Settlement Class.
5.

Plaintiffs have designated BrownGreer PLC to serve as Settlement Administrator,

and the Court approves BrownGreer PLC as Settlement Administrator.

The Settlement

Administrator, and Julie Boyd, as designee of Class Counsel, shall make certain the duties are
performed as required by the Agreement, this Preliminary Approval Order, the Final Approval
Order and Judgment, and those submitted upon written request by Class Counsel. The total costs
of administration shall be submitted to the Court for approval. The Settlement Administration
Expenses shall not exceed $________________ unless otherwise ordered by the Court.
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6.

Within fourteen (14) days of this Preliminary Approval Order, Defendants shall

advance to the Settlement Administrator $25,000 against the Settlement Fund to cover initial
administrative expenses. Such funds will be deposited into an account specifically established
for this settlement (“Settlement Fund Escrow Account”). Upon consent of counsel for the
Parties, which consent will not be unreasonably withheld, the Settlement Administrator may
issue funds from the Settlement Fund Escrow Account to cover the initial costs of sending out
the Class Notice and Claim Forms, and any preliminary costs associated with the establishment
of the website.
7.

Within seven (7) days of this Order, Defendants shall provide to one of Class

Counsel and to the Settlement Administrator the Class List and information required by the
Agreement, including Class Members’ full name, transaction information, last known address,
telephone numbers and Social Security numbers to the extent available.

By providing

transactional information, and specifically Class Members’ Social Security numbers, to Class
Counsel, their designee, and the Settlement Administrator for the limited purpose of verifying
the identities of Claimants, and if the Settlement Administrator determines searches should be
performed by the appropriate commercial databases and/or searchable databases for locating
Class Members, Class Counsel, Defendants, Defendants’ Counsel, the Settlement Administrator,
and Julie Boyd are not violating any state, federal, or administrative laws, not limited to any
privacy laws.
8.

Within twenty-one (21) days of this Preliminary Approval Order, the Settlement

Administrator shall mail, or cause to be mailed, by first-class mail to each Class Member the
Notice and Claim Form. The Court approves as to form, content, and distribution, the Class
Notice and Claim Form attached to the Agreement as Exhibits “1” and “2,” respectively.
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9.

The Court approves the process of giving notice to Class Members in the manner

set forth in the Agreement and this Preliminary Approval Order, and finds that the Notice
constitutes the best practicable notice under the circumstances. The mailing of Notice satisfies
the requirements of Florida Rule of Civil Procedure 1.220(d)(2), satisfies due process under the
United States Constitution and any other applicable law, and shall constitute due and sufficient
notice to all persons entitled thereto.
10.

Any of the Class Members who receive a Notice and Claim Form as result of the

mailing described in Paragraph 8 above who wish to receive any of the monetary benefits
provided for under the Agreement must sign and include the last four digits of their Social
Security number, and mail the fully completed Claim Form to the Settlement Administrator
postmarked on or before _____________, 2017. A Claim Form postmarked after the deadline
date shall be deemed untimely and such claims shall be denied unless ordered otherwise by the
Court. Class Members shall be presumed to have received the Notice and Claim Form if the
Notice and Claim Form is not returned to the Settlement Administrator by the U.S. Postal
Service. For a period of ninety (90) days from the mailing, the Settlement Administrator shall
re-mail a returned Notice to updated or current addresses provided by the U.S. Postal Service
and/or by investigation of the Settlement Administrator and Julie Boyd and/or at the request of
the Class Members. Upon any re-mailing, Class Members shall have whatever portion of Claims
Deadline remains5 to return their Claim Form to the Settlement Administrator.
11.

The Court approves the procedures set forth in the Agreement for Class Members

to request exclusion from the Settlement Class and the Settlement. Any Class Member shall
have the right to exclude himself or herself from the Settlement Class and from participation in
5

For example, if a re-mailing is sent out by the Claims Administrator on the seventieth (70th) day of the Preliminary
Approval Order, then a Class Member would have fifty (50) days to return a Claim Form to the Class Administrator.
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the Settlement by mailing a written request for exclusion from the Settlement Class in the
manner provided in the Notice, and postmarked to the Settlement Administrator no later than
___________ __, 2017. The written request for exclusion from the Settlement Class must
contain all the information required by the Notice.
12.

All Class Members who timely submit a valid request for exclusion shall be

excluded from the Settlement Class and shall not be entitled to participate in the settlement or
receive a benefit under the Settlement, nor will those Class Members be bound by the
Settlement. All Class Members who do not timely and properly request exclusion shall be bound
by all terms of the Agreement, the releases contained therein, and by the Final Approval Order
and Judgment. Except for any Class Members who timely submit a valid request for exclusion
from the Settlement Class and the settlement in the manner provided in the Notice, the Parties
and each of the Class Members over whom the Court has jurisdiction irrevocably submit to the
exclusive jurisdiction of this Court in connection with the Settlement and for any suit, action,
proceeding or dispute arising out of the Settlement.
13.

A list of the names and addresses of the Class Members who have timely

submitted a valid request for exclusion from the Settlement Class shall be filed by the Parties
with the Court no later than _____________, 2017.
14.

Class Members who wish to object to the settlement, or any part thereof, shall file

a written objection with the Court and serve it upon Class Counsel and Defendants' Counsel, in
the manner provided in the Notice, postmarked no later than _____________, 2017.

The

objection must include all the information required by the Notice. Only Class Members who
timely submit a valid objection shall have the right to be heard on the objection at the Final
Approval Hearing. Class Members who have timely requested exclusion may not object to the
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Settlement, nor may any non-party object. Class Members who do not make an objection to the
Settlement in the manner provided herein shall be deemed to have waived any such objection by
appeal, collateral attack, or otherwise, and shall be bound by the Agreement, the releases
contained therein, and the Final Approval Order and Judgment.
15.

The Final Hearing is hereby set for ___________, __, 2017, at ___ a.m., to

determine whether the Settlement, the method of Notice, the claims procedure and the
administration of the Settlement should receive final approval as being fair, reasonable and
adequate to the Settlement Class and whether the Final Approval Order and Judgment should be
entered. The Court may adjourn or continue the Final Approval Hearing without further notice
to the Class Members.
16.

Counsel for the Settlement Class shall file a motion for final approval of the

settlement on or before ______________, 2017. At the Final Approval Hearing, the Court will
also consider an application for attorney’s fees (“Fee Award”), an award of out-of-pocket costs
and expenses incurred by Class Counsel on the Action ("Litigation Cost Award"), an incentive
award to the Class Representatives ("Class Representatives Award"), and settlement
administration costs to be paid from the Settlement Fund. Any application for a Fee Award,
Litigation Cost Award and Class Representatives Award shall be filed with the Court no later
than ______________, __, 2017.

Each Class Counsel receiving, or claiming a right to,

attorney’s fees and costs from the Settlement Fund shall be bound by the Florida Rules of
Professional Conduct in receiving, or making any claim for, payment of any attorney’s fees or
costs.
17.

Neither the Agreement, nor any of its terms or provisions, nor any of the

negotiations or proceedings connected therewith, shall be considered or construed to be an
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admission or concession by Defendants of the truth of any of the allegations of the complaints
filed with the Court, or of any liability, fault or wrongdoing of any kind by Defendants, who
have denied all liability in these cases.
18.

The Parties and all Class Members shall be bound by all determinations and

orders pertaining to the Settlement, including the release of all Claims against the Released
Parties to the extent set forth in the Agreement, unless such persons request exclusion from the
Settlement in a timely and proper manner. Upon the entry of Final Approval Order and
Judgment, the Plaintiffs and all Class Members who have not timely filed a valid request for
exclusion from the Settlement, shall be permanently barred and enjoined from instituting or
prosecuting, in any capacity, any action, arbitration or proceeding of any kind against the
Released Parties within the scope of the Released Claims set forth in the Agreement.
19.

The Settlement Fund shall be distributed to Class Members according to the

Agreement procedure and formula after deduction for authorized costs of administration,
attorney’s fees and litigation costs approved by the Court, and Class Representatives Award
approved by the Court.
20.

Within ___ days of entry of the Final Approval Order and Judgment, Defendants

shall advance to the Settlement Administrator the Settlement Fund of $4,322,500 less the sum of
$25,000 pay to the Settlement Administration as required by this Preliminary Approval Order
and any other sums advanced for initial administrative expenses.
21.

All discovery and other pretrial proceedings in the Action are stayed and

suspended until further order of the Court except such Action as may be necessary to implement
the Agreement and this Order.

11

22.

In the event that the Agreement is terminated under the terms of the Agreement,

or for any reason whatsoever the approval of it does not become final and no longer subject to
appeal, then: (a) the Agreement shall be null and void and of no further force and effect with
respect to any party in this Action, and shall not be used in this Action or in any other proceeding
for any purpose; (b) all negotiations, proceedings, documents prepared, and statements made in
connection therewith shall be without prejudice to any person or party hereto, shall not be
deemed or construed to be an admission by any of the Parties of any act, matter, or proposition,
and shall not be used in any manner of or any purpose in any subsequent proceeding in this
Action or in any other action in any court or other proceeding; (c) this Preliminary Approval
Order shall be vacated and of no further force or effect whatsoever, as if it had never been
entered; (d) the status of this action shall revert to the state it was in prior to the Settlement; (e)
the Parties and Class Members shall have all rights, claims, and defenses that they had or were
asserting prior to the Settlement; and (f) any of the Parties may elect to move the Court to
implement the provisions of this paragraph, and none of the nonmoving parties (or their counsel)
shall oppose any such motion.
23.

The Court retains exclusive jurisdiction over this action and the Class Members to

consider all further matters arising out of, or connected with, the settlement and administration of
the settlement.
ENTERED this _____ day of ___________, 2017.
______________________________
The Honorable Meenu Sasser
Circuit Court Judge
cc:

Counsel for Plaintiff
Counsel for Defendants
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